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No. 15068. 
IN THE 


United States Court of Appeals 


FOR THE NINTH CIRCUIT 


BERNARD MITCHELL, 
Appellant, 
US. 
Union PaciFic RAILROAD Co., a corporation; CHICAGO 
NORTHWESTERN RAILROAD Co., a corporation, 
Appellees. 


APPELLEES’ BRIEF. 


Statement. 


The statement of facts set forth in Appellant’s Opening 
Brief is generally correct. It should be added, however, 
that at the time Mrs. Bula Mitchell had the transaction 
regarding the checking of the dog with the baggage clerk, 
Mr. Mitchell, was near by, being about 15 to 20 feet away 
[Tr. p. 79]. Also, according to Mrs. Mitchell [Tr. pp. 
91-92], her husband came in as she was just beginning 
her conversation with the clerk. After Barney came in, 
the clerk asked her to show him the tickets and Mrs. 
Mitchell opened her purse and let him take what he wished 
[Tr. p. 91]. The clerk then gave Mrs. Mitchell the valua- 
tion slip and said, “Write your husband’s name and des- 
tination, where you are going.” [Tr. p. 91.] She wrote 
this on the slip and gave it back to him and then again he 
returned it to her to fill in the amount of valuation [Tr. p. 
91]. It is shown beyond dispute that Mrs. Mitchell had 
the slip completely in her own possession on at least two 
occasions, with opportunity to read it. 


= ae 
ARGUMENT. 


I. 
There Was No Genuine Issue as to Any Material 
Fact. 


In Point I of his argument, Appellant refers to certain 
alleged contradictions between the affidavits filed in sup- 
port of the Motion for Summary Judgment and the inter- 
rogatories and affidavit submitted by the Appellant and 
also the depositions of Appellant and his wife. There are 
some discrepancies in this respect. The affidavit of E. R. 
Foster is to the effect that he saw Mr. Mitchell make out 
the valuation slip in his own handwriting. His recollec- 
tion was apparently faulty and apparently it was really 
Mrs. Mitchell who performed this act in the presence 
of her husband. It is submitted that as a matter of law 
there is no difference between these two sets of facts and 
that Mr. Mitchell is just as much bound by the actions of 
Mrs. Mitchell, performed in his presence and later ratified 
by him when he handed over the dog for placing on the 
train, as if he had done the same acts himself. It is true 
that Mitchell says he did not know exactly what Mrs. 
Mitchell was doing, but he certainly had every opportunity 
to find out and is, therefore, in law, bound by her actions 
just as much as if he knew all about them. In other 
words, the version of the facts contended for by plaintiff, 
together with all permissible inferences, is insufficient to 
raise any actual issues, but on the contrary demands a 
summary decision against him. The judgment allows for 
resolution of all factual differences in plaintiff's favor, so 
that no genuine 1ssue of fact remains. 


Appellant also refers to much lengthy conversation in 
which Mr. Mitchell is alleged to have stated to various 
employees of the Appellee, Chicago and Northwestern 
Railway Company, that the dog was very valuable, that he 
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desired to be allowed to look after the dog during the 
passage and that the employees in question promised that 
Appellant would be able to do so. This has not been con- 
tradicted in any way by the Appellees and, therefore, there 
is no issue as to these facts. 


Appellant refers to the testimony of Mrs. Mitchell with 
regard to her writing in the number ‘25” in the valuation 
slip as constituting an issue of fact. No such issue really 
exists. She admits actually writing the words and figures 
in her own handwriting and there is, therefore, no issue 
of fact as to her doing so [Tr. p. 91]. Appellant argues 
that her testimony that she did not read the printed portion 
of the slip and did not understand the significance of her 
writing the figure “25”, makes an issue of fact. This is 
not an issue of fact, but is merely a question as to what 
legal significance must be attached to her admitted actions, 
as a matter of law. 


Appellant claims that he was not given an “‘intelligent 
choice’ as to whether he desired to declare and pay for a 
higher valuation on the dog. The facts themselves are 
not in dispute. It is merely a question as to whether the 
facts, undisputed as they are, fasten knowledge upon the 
Appellant as a matter of law. 


At the conclusion of Point 1, Appellant makes an argu- 
ment which is naive indeed. He says that the defendant 
misled Mr. Mitchell into believing that his dog would be 
cared for in the baggage car and that plaintiff would have 
access to the dog at all times. Appellant says that if this 
had been true, Mr. Mitchell would have been justified in 
relying on the $25.00 valuation and not paying any extra- 
charge therefor, but that if Mr. Mitchell had known the 
truth and had known that the dog was going to be neg- 
lected, then he would have declared and paid for a higher 


os 


valuation so as to protect himself in the event something 
should happen to the dog. In other words, if there wasn’t 
much risk of injury to the dog, Mr. Mitchell was not 
going to pay anything extra on the theory that the dog 
was valuable. But, if there was going to be any risk of 
injury to the dog, then he thinks he should have had the 
right to declare a higher valuation and get more money. 
The element of risk may have been an actual factor in 
Mr. Mitchell’s determination of these questions, but it 
would not seem to have any legitimate bearing on the 
actual value of the dog. 


ie 


The Doctrine of Estoppel Is Not Applicable Under 
the Tariff Provisions. 


The doctrine of estoppel cannot properly be invoked to 
defeat the application of the provisions of a tariff such as 
the one involved in this case. It is a matter of paramount 
public policy that after the establishment of tariff pro- 
visions both carrier and passenger must be bound thereby. 
One purpose of establishing tariffs was to eliminate the 
practice of “rebating’. Another was to insure similar 
treatment for everyone. If under particular circum- 
stances a carrier were to be estopped from setting up the 
tariff provisions, it is easily seen how those provisions 
might be circumvented by collusion between the carrier 
and any particular patron. There are many cases express- 
ing the above general thoughts. However, since this is a 
case involving the carriage of baggage on a passenger 
train, it is felt that the case of Boston & M. R. Co. v. 
Hooker, 233 U. S. 97, 58 L. Ed. 868, completely governs 
the situation. In that case the tariff in question read: 

“For excess value the rate will be one-half of the 
current excess baggage rate per one hundred pounds 
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for each $100.00, or fraction thereof, of increased 
value declared. The minimum charge for excess 
value will be 15¢ 

“Baggage liability is limited to personal baggage 
not to exceed $100.00 in value for a passenger pre- 
senting a full ticket and $50.00 in value for a half 
ticket, unless a greater value is declared and stipu- 
lated by the owner and excess charges thereon paid at 
time of checking the baggage.” 


This tariff provision is similar in all material respects 
to the tariff provisions set forth in the Transcript on 
pages 23 to 31, anelusive. 


In the Hooker case, the plaintiff passenger was not 
given any information with respect to her ability to obtain 
greater protection by paying a higher rate, although her 
luggage was obviously worth much more than the $100.00 
limitation. Mr. Samuel Williston, representing the plain- 
tiff, argued that the tariff provision was in reality an 
attempt by the carrier to escape liability for its own negli- 
gence, contrary to common law and statute. He also con- 
tended that since the passenger had no actual knowledge 
of her ability to obtain greater protection by paying a 
higher rate, the mere fact that such rates were published 
in the tariff should not cause them to be binding upon her. 
After an unusually full consideration of these questions, 
the court rejected both contentions. In the first place, the 
court held that the tariff provision was a statement of 
“rates, fares and charges’ required to be published by 
section 6 of the Interstate Commerce Act, saying: 

“We are, therefore, of the opinion that the require- 
ment published concerning the amount of the liability 
of the defendant, based upon additional payment 
where baggage was declared to exceed $100.00 in 
value, was determinative of the rate to be charged, 
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and did affect the service to be rendered to the pas- 
senger, as it fixed the price to be paid for the service 
rendered in the particular case, and was, therefore, a 
regulation within the meaning of the statute.” 


This of course is a direct and complete answer to the 
Appellant’s contention that misrepresentation by Appellees’ 
agent estops Appellees from claiming the benefit of the 
tariff. In the Hooker case, the passenger had no knowl- 
edge of any limitation on the carrier’s liability and had no 
knowledge of her ability to obtain greater protection by 
paying a higher rate. This is the same claim as is made 
by the Appellant here when he says that Mrs. Mitchell did 
not know what she was doing when she signed the valua- 
tion slip and that the effect of what she was doing was not 
explained to her and was also not explained to Mr. Mit- 
chell. It applies also to the Appellant’s contention that 
when he himself told Appellees’ agents how valuable the 
dog was, they did not tell him how he could get greater 
protection. 


With respect to the absolute nature of the tariff pro- 
visions and the public policy involved in not allowing pas- 
senger or carrier to deviate from them, the court said in 
the Hooker case (quoting from Kansas City Southern R. 
Gomes Carl, 227 U. >, 632507 15 bdewes): 


““The valuation the shipper declares determines 
the legal rate where there are two rates based upon 
valuation. He must take notice of the rate appli- 
cable, and actual want of knowledge is no excuse. 
The rate, when made out and filed, is notice, and its 
effect is not lost, although it is not actually posted in 
the station. Texas & P. R. Co. v. Mugg, 202 U. S. 
242, 30 Lived. VOW, 26 Sup CiReneo2s “Chicace 
& A, R. Cory. Kirby, 225 US) eae omeecdiias 
32 Sup. Ct. Rep. 648. It would open a wide door to 
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fraud and destroy the uniform operation of the pub- 
lished tariff rate sheets. When there are two pub- 
lished rates, based upon difference in value, the legal 
rate automatically attaches itself to the declared or 
agreed value. Neither the intentional nor accidental 
misstatement of the applicable published rate, will 
bind the carrier or shipper. The lawful rate is that 
which the carrier must exact and that which the ship- 
per must pay. . . . To the extent that such limi- 
tations of liability are not forbidden by law, they be- 
come, when filed, a part of the rate.’ ” 


The Hooker case involved a transaction which occurred 
before the Cummins Amendment to the Interstate Com- 
merce Act in 1915 and the subsequent amendment to the 
Cummins Amendment in 1916. However, no substantial 
change so far as baggage is concerned was brought about 
by that subsequent legislation. This was specifically de- 
cided in Galveston H. & S. A. R. Co. v. Woodbury, 254 
U.S. 357, 65 L. Ed. 301. Mr. Justice Brandeis, speaking 
fOr a Umamimous court, said: 

ce The subsequent legislation, the Cummins 
Amendment, Act of March 4, 1915, chap. 176, 38 
Siar. at 1196, as amended by the Act of August 9, 
ONG, chap, 30), 39 Stat. at L. 441, Comp. Stat. Sec. 
8592, Fed. Stat. Anno. Supp. 1918, p. 387, has not 
altered the rule regarding liability for baggage.” 


Also, 


“Since the transportation here in question was sub- 
ject to the Act to Regulate Commerce, both carrier 
and passenger were bound by the provisions of the 
published tariffs. As these limited the recovery for 
baggage carried to $100, in the absence of a declara- 
tion of higher value and the payment of an excess 
charge, and as no such declaration was made and ex- 
cess charge paid, that sum only was recoverable.” 


Gee 


Some of the later cases involving similar questions are: 


Wilkes v. Braniff Airways, 288 P. 2d 377 (Okla., 
Ocr 4 alas): 


In this case the plaintiff checked her baggage at Okla- 
homa City for carriage to Memphis. It disappeared en 
route. Bag and contents were conceded to be worth 
$918.50. Plaintiff sued for that amount, and defendant 
defended on the basis of its tariff limiting lability to 
$100.00 in absence of a declaration of higher value and 
payment of an additional charge therefore at the time of 
checking the baggage. Plaintiff admits that she did not 
pay any such additional charge but says she declared a 
higher value because she told the defendant’s agent when 
she checked her bag, “I have $800 or $900 worth of 
clothes in my bags. Be careful with my luggage.” She 
also claimed that she had no actual knowledge of the 
tariff provisions. The trial court directed a verdict for 
defendant. Affirmed. The court held that the rules for 
air travel are the same as those governing rail travel; 
that both carrier and passenger are bound by the tariff 
provisions which passengers are conclusively presumed to 
know, and that the carrier is forbidden to deviate from 
them so as to discriminate in favor of any particular 
passenger. 


The plaintiff also pleaded that the defendant was 
estopped to plead this limitation of liability in view of the 
plaintiff’s statement of the value of her bag and the de- 
fendant’s agent’s failure thereupon to tell her of the limi- 
tation. This contention was referred to but flatly rejected. 


See, also: 


Hartzberg wu. N.Y. C. RCo Nis See 45 
(GSN 
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Beaumont v. P. R. Co., 131 N. Y. S. 2d 652, aff’d 
127 N. B. 2d 80; 

Treadway v. Terminal Railroad Association of St. 
Lowis, 84 S. W. 2d 143 (1935) ; 

Cray v. Pa. Greyhound, 110 A. 2d 892 (Pa. Sup. 
1955); 

Campbell v. Tri-State Transit Co., 17 So. 2d 327 
(1944). 


In Point III of his brief, Appellant says the tariff pro- 
vision should not apply as against a charge that Appellees’ 
agent misled Appellant with respect to how the dog would 
be cared for on the train and as to its accessibility to the 
Appellant while on the train. He refers to this as a 
species of fraud. Also, Appellant complains that since 
the third cause of action sets forth wilful misconduct or 
wilful negligence, the tariff provisions again should not be 
applicable. The answer to these contentions is the para- 
mount public policy in seeing to it that both passenger 
and carrier abide by the provisions of the published tariffs. 
Appellant’s arguments would have some validity if the 
question were the avoidance of liability by the carrier, but 
they have no application to our case, where the question is 
merely limitation on the amount of liability, based on a 
choice of rates. 


As to Appellant’s claim that he was given assurance of 
special treatment for the dog, it should be noted that the 
imietstate Commerce Act (49 U.S. C. A., Sec. 6(7)), 
provides: 


pforcabricr’shalll  *—* sextend*to ality shipper 
or person any privileges or facilities in the transpor- 
tation of persons or property, except such as are 
Specified in such tarifis.” 


ig 


Jn our case, the Appellant, in his affidavits and in his 
deposition, keeps reiterating the fact that he told the bag- 
gage agent and all other employees of the railroad with 
whom he came in contact, that “Pudsy” was a trick dog, 
was the “Wonder Dog of Europe,” etc., and also makes 
much of his inquiries as to whether he would be allowed 
to attend to “Pudsy” while “Pudsy”’ was in the baggage 
car, promises that some railroad employee would be in the 
baggage car at all times, etc., etc. The tariff provisions 
do not contain any special provisions for taking care of 
dogs and make no statement as to an attendant being in 
the car at all times, and, therefore, the making of any 
special contract for any such purpose would be forbidden 
by the Interstate Commerce Act. One of many cases 
illustrating the point is C. & A. v. Kirby, 225 U. S. 155, 
one. Hd. 1035: 


In that case the carrier contracted specially and specifi- 
cally to transport a car of high grade horses to a junction 
point in time to be put into a fast train for New York. 
The carrier failed to make the connection and thereby, due 
to damage to the horses and failure to get to New York at 
a certain time, the plaintiff lost several thousand dollars. 
The fact that this was likely to happen was thoroughly 
known to the carrier and, therefore, if there could be any 
special undertaking to be liable for the damage, the car- 
rier would certainly have been bound to respond to the 
plaintiff. However, the court reversed the lower court 
judgment for the plaintiff, calling attention to the fact that 
the tariff provisions did not provide for any expedited 
service, nor for transportation by any particular train 
and that a carrier cannot validly make a special contact 
for a service not published in the tariff and not available 
to everyone. 


So 


III. 


The Valuation Slip Constitutes a Bar to Appellant’s 
Recovery as a Matter of Law. 


Appellees believe that the tariff provisions govern this 
case. However, the trial judge disregarded the tariff, and 
based his decision wholly on the value declaration. Con- 
sidering the facts in the light most favorable to Appellant’s 
contentions, the only possible conclusion from those facts 
is that Appellant is estopped to deny the contractual limi- 
tation of the value of “Pudsy” to $25.00. 


According to Appellant himself, he went to the rest 
room, carrying the dog’s crate and leading the dog, while 
Mrs. Mitchell went to “get the particulars” as to checking 
“Pudsy” on the train [Tr. pp. 78, 79]. When he came 
back to the baggage counter his wife was with the baggage 
clerk, and Appellant was at the counter about 15 or 20 feet 
away [Tr. p. 79]. The clerk asked Appellant to hand over 
the dog. Without asking any questions about the details 
of the transaction, either of the clerk or his wife, Appellant 
put the dog in the crate and handed it over [Tr. p. 80]. 


According to Mrs. Mitchell, she went and talked to the 
clerk while Appellant went to the rest room [Tr. p. 90]. 
Close to the beginning of the conversation, “Barney came 
a = er. pm. 91). After that, at the clerk’s re- 
quest, she let the clerk have their tickets, paid him some 
money [Tr. pp. 95, 96], and then made out the valuation 
slip—all this with Barney standing by. 


Mrs. Mitchell says she did not read the valuation slip, 
and Appellant relies on this as constituting an issue of 
fact. As to this the cases hold, however, that as a matter 
of law she must be deemed to have read it. 
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Dhuswinel2sGal Vines2de26Z 6 Contractsmocetton 6 lInit 
is said: 

“When a party, negligent in not informing himself 
of the contents of a written contract, signs or accepts 
the agreement with full opportunity of knowing the 
true facts, he cannot, in the absence of fraud or mis- 
representation, avoid liability on the ground that he 
was mistaken concerning the terms. He cannot be 
heard to say that he did not read the contract and 
does not know its contents. He has a legal duty to 
read a contract before executing it. The fact that he 
is illiterate does not change the rule. The care of a 
prudent man in the transaction of his business de- 
mands an examination of an instrument before sign- 
ing, either by himself or by someone for him in whom 
he has a right to place confidence. If, then, a person 
enters into an obligation free from fraud, free from 
undue influence, and without the existence of rela- 
tions of confidence and trust, the courts will not re- 
lieve him from the effects of executing the instru- 
ment without reading it or having it read to him.” 


Also, in NV. Vv. C.@ HOR who Gore acd ayte2 47 ee. 
148, 61 L. Ed. 210, the court said: 


“In the circumstances disclosed, acceptance and use 
of the ticket sufficed to establish an agreement prima 
facie valid which limited the carrier’s liability. Mere 
failure by the passenger to read matter plainly placed 
before her could not overcome the presumption of 
assent. New York C. & H. R. R. Co. v. Fraloff, 100 
Uy S24, 27, 25 1. ed® Soe soe] The Kensiratone 
183 U. S. 263,46". ed 90622 Sup. Crmikepel0e 
Monseca, v.. Cunard 5. Seances lass soe 
L. R. A. 340, 25 Am. St. Rep. 660, 27 N. E. 665.” 
(GE eZ 16; ) 
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Mrs. Mitchell attributes her failure to read the valua- 
tion contract to the impatience of the clerk, but admits 
that she had it completely in her possession first when she 
wrote in Appellant’s name and address, and again when 
the clerk asked her to fill in the amount. A mere glance 
on either occasion would have been enough to inform her. 
No fine print or ambiguous language is involved. On the 
contrary, it is a boldly printed statement that the baggage 
“16 Pelied at met exceeding $................ and in case of loss 
or damage to such property, claim will not be made for 
a greater amount.” And at the bottom appears, “Bag- 
gage of excess value will be charged for subject to tariff 
regulations.’ [Tr. p. 16.] Appellant himself was present 
during all significant parts of the transaction. Certainly 
since he was at the counter while his wife exhibited their 
tickets, paid the excess baggage fee, and signed the valua- 
tion slip, and since he made no protest, no effort to obtain 
information, and then put the dog in the crate and handed 
it over to the clerk, he cannot now be heard to say that he 
did not authorize Mrs. Mitchell to do anything but “get 
the particulars.” 


Recent cases in point are: 


Normann v. Burnham's Van Service, 73 So. 2d 


640; 
Begement v. P. R. Co., 131 N. Y. S. 2d 652, aff'd 
127 N. E. 2d 80, supra. 


Furthermore, the Appellant’s act in handing over the 


dog constituted a ratification, if any were needed. 


oe 
In Hutchinson Co v. Gould, 180 Cal. 356, the plaintiff 


sought to foreclose a mechanic’s lien against the defen- 
dant’s property for the price of improvements made under 
a contract signed on defendant’s behalf by one Austin, 
who theretofore had represented defendant and other 
owners in the tract in other matters. After Austin signed 
for defendant the plaintiff spoke to defendant, told him 
that Austin had signed the contract and the defendant 
said “OK.” Now defendant attempts to say that Austin 
had no authority to sign the particular contract and that 
there was no ratification because the defendant didn’t 
know the terms of the contract and cannot be held to a 
ratification without a showing that he knew what he was 
ratifying. This contention was held invalid and the court 


affirmed judgment for the plaintiff. The court said: 

We It is true that the nature and character 
of the proposed improvements and the price therefor 
and the extent thereof—essential features of the con- 
tract—were not disclosed by the statement and ques- 
tion of Mr. Hutchinson. On the other hand, Mr. 
Gould knew of his ownership of the lots fronting 
upon the streets in question; knew Mr. Austin and 
his familiarity with the contract and with the condi- 
tions necessary for successful sales, and his question 
concerning the contract, ‘Did Mr. Austin sign it?’ 
showed that he was willing to trust to the judgment 
of Mr. Austin in regard to the matters not disclosed 
by Mr. Hutchinson’s question. As is said in 2 Cor- 
pus Juris, 481: ‘The lack of full knowledge does not 
protect a principal who is wilfully ignorant, and de- 
liberately chooses to act without such knowledge, as 
where, knowing that he is ignorant of some of the 
facts, he has such confidence in his agent that he is 


= 


willing to assume the risk and ratify the act without 
making inquiry for further information than he at 
the time possesses, or where he intentionally and de- 
liberately ratifies without full knowledge, under cir- 
cumstances which are sufficient to put a reasonable 
man upon inquiry.’ (See, also, to the same effect, 
Mechem on Agency, 2d ed., sec. 404; Ballard v. Nye, 
ies Cal. Ses, 598 (72 Pac. 156); Pope v. Armsby, 
111 Cal. 159 (43 Pac. 589); Phillips v. Phillips, 163 
Gar 560, 565 (127 Pac. 346).)” (P. 358.) 


See, also: 
Schnier v. Percival, 83 Cal. App. 470. 


2 Cal. Jur. 2d 747, Agency, Section 86, says: 


“Constructive Knowledge. Constructive knowledge 
is ordinarily insufficient to support a ratification. 
However, the general rule that knowledge is essen- 
tial to a binding ratification is intended to protect the 
vigilant, not to aid those who, advised by the situa- 
tion and surroundings that an inquiry should be made, 
make none. Hence, if a principal, knowing that he 
is ignorant of some of the facts relating to an un- 
authorized act of his agent, deliberately ratifies that 
act, he assumes the risk and is bound to the same ex- 
tent as if he had actual knowledge. Similarly, where 
the circumstances are sufficient to put a reasonably 
prudent man on inquiry, and the principal neverthe- 
less ratifies his agent’s unauthorized act without seek- 
ing to discover the true state of affairs, he is bound; 
for where the situation naturally and reasonably sug- 
gests that the principal should make an inquiry, and 
he fails to do so, he will be deemed in law to be pos- 
sessed of such facts as the inquiry would have dis- 
closed.” 


| 
Conclusion. 


Appellees believe that this case is completely governed 
by the tariff provisions under the authority of the Hooker 
and Woodbury cases. Nevertheless, however, even if sole 
reliance were placed on the declaration of value, there also 
seems to be no genuine issue as to any material fact, but 
on the contrary the facts taken most favorably toward 
Appellant’s contention still demand the entry of summary 


judgment against him as a matter of law. 


Respectfully submitted, 
Matcotm Davis, 
Attorney for Appellees. 


